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I am deeply thankful for being invited here, to the European Parliament Committee on Legal Affairs. 

I was asked to deliver a short speech on enforcement issues following parental responsibility 

decisions. Certainly, it would be unrealistic to address these complicated issues within 20 minutes. 

Moreover, I am perfectly aware, that the numerous preparatory documents, you have been provided 

with, discuss that problem in details. By the same token, the responses, which Member States send 

in reply to the questionnaire prepared by the European Commission give the overall picture of 

grounds for non-recognition or non-enforcement of judgments concerning parental responsibility. 

For these very reasons, in order to contribute to your work, I shall not repeat, what have already 

been said and written. Instead, I would like to draw your attention to some problems, which seem to 

me to be of crucial importance for the evaluation of the enforcement scheme under the Brussels II 

bis Regulation. For that purpose I am going to use as an example the case Bohez vs Wiertz (C-4/14), 

which has recently been decided by the Court of Justice of the European Union. This case, decided on 

9th September 2015, concerned penalty payments imposed to ensure compliance with parental 

responsibility decisions. I think it might be illustrative for problems concerning the enforcement of 

parental responsibility decisions. Accordingly, I shall follow, what is called the inductive approach, 

that is to make some general observations based on the analysis of the issues dealt by courts in 

respect of the enforcement scheme established under the Articles 28 to 39 of the Brussels II bis 

Regulation. 

The problem of the enforcement of such penalty payments is acute as much in internal as in 

international dimension. For that reason, numerous national legal systems provide for various 

measures aiming at compliance with courts decisions. Among them there are penalty payments. In 

the case Bohez vs Wiertz facts were as follows. 

Mr Bohez and Ms Wiertz were married in Belgium in 1997 and had two children. They divorced in 

2005 and Ms Wiertz moved to Finland. In 2007, the court in Gent gave judgment concerning custody, 
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residence, rights of access and maintenance in respect of those children. The court also 

supplemented its judgment with a penalty payment intended to ensure compliance with the rights of 

access granted to Mr Bohez. That penalty payment was set at EUR 1 000 per child, which was to be 

paid to Mr Bohez for every day of the child’s non-appearance. The maximum amount of the penalty 

payment was set at EUR 25 000. Mr Bohez applied to the Finnish courts for an order requiring 

Ms Wiertz to pay him the penalty payment imposed in the Belgian judgment of 2007, or for a 

declaration that the judgment was enforceable in Finland. (C-4/14, Judgment of 9 Sep. 2015, at 23-

25). 

From legal point of view this case raises questions of qualification. Those of you familiar with private 

international law know, that qualification is the most disputed problem in the conflict of laws. In the 

case discussed here problems were threefold. 

Firstly, it was doubtful whether to categorise plaintiff’s claim as a independent monetary claim, or a 

measure accessory to parental responsibility decision. The former would mean that the claim falls 

under the scope of the Brussels I Regulation, the latter would mean that this claim falls under the 

scope of the Brussels II bis Regulation. Accordingly, this qualification was necessary exclusively in 

order to apply one of two possible enforcement schemes and was relatively simple. The Court 

followed the opinion of the Attorney-General Maciej Szpunar and denied the plaintiff’s claim the 

character of an independent monetary obligation pointing out that in such cases: 

penalty payments are ancillary to that principal obligation. (C-4/14, point 35). Because: 

the penalty payment at issue in the main proceedings is to ensure that rights of access granted, in the 

same judgment, by the court of the State of origin are effective. That penalty payment is intended to 

exert financial pressure on the person who has custody of the child so that that person cooperates in 

giving effect to the rights of access. (C-4/14, point 36) 

Accordingly, the Court concluded that:  

In those circumstances, it must be found that the penalty payment whose enforcement is sought in 

the main proceedings is an ancillary measure which serves to protect a right which falls not within the 

scope of Regulation No 44/2001, but rather within that of Regulation No 2201/2003. 

(C-4/14, point 39) 

The second problem was not so simple, because it concerned more advanced level of qualification. 

Accordingly, if a penalty payment constitutes only the ancillary measure aiming at the enforcement 
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of a judicial decision, then the question is, what we qualify as a ‘parental responsibility’ and what we 

consider to be enforcement of it. Certainly, in the case discussed here, the penalty payment was a 

part of judgment. However, it was uncertain, whether the whole content of this judicial decision 

should be given the same legal status. There is no doubt, that as far as custody rights, child’s 

residence and rights of access are concerned, they constitute a sphere of parental responsibility, 

which as such could be recognised or enforced. On the contrary, a penalty payment is, as already 

said, only an ancillary measure. Perhaps for that very reason they should be qualified as a procedural 

matter to be determined in accordance with the law of the forum, where the enforcement is sought. 

There are some serious considerations, which might corroborate this reasoning. 

The rights resulting from parental responsibility are clearly the substance. Measures adopted to 

safeguard these rights could be therefore considered as matter of procedure. Indeed these measures 

depend on the organisation of the administration of justice, i.e. courts, enforcement officers, family 

court bailiffs, various administrative authorities, police and many, many others. Accordingly, the 

question is, whether the system of the administration of justice of the country, where the 

enforcement is sought, would be able to implement the enforcement measure provided for in the 

judgment given in the other EU Member State. 

This is not only a problem from the field of international family law, but of the whole private 

international law. Therefore it has already been tackled by other EU regulations. Let’s have a quick 

look on the international law of obligations. It follows from the Article 18.2. of the Rome I Regulation 

that the formal validity of a contract can be proved by any means allowed by either lex contractus or 

lex loci actus, however provided that such mode of proof can be administered by the forum. By the 

same token, it is of utmost importance, whether a foreign parental responsibility decision can be 

administrated by the legal system of the country, where the enforcement is sought. 

Nevertheless, the gist of the problem is not in courts, but in other institutions important for the 

everyday life. In that context it would be enough to point out two following issues: language and 

medical care. 

In cases involving cross-border parental responsibility it is crucial, whether a child is allowed to learn 

and use the languages of both parents. For this reason it is important, how this problem is 

approached by administrative authorities supervising contacts between a parent and a child. I will 

give the example of an Italian father coming twice a month to Poland to visit his daughter living with 

her Polish mother. The father tries to learn Polish, the mother does not allow her daughter to learn 

Italian. The court’s order determined, that the father shall meet his daughter in the presence of a 
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‘kurator’, which is an official competent in such cases, but did not mention, whether a translator 

could take part in such meetings. Fortunately, the official allowed translation. On the other hand 

there are some countries, in which administrative authorities prohibit to communicate with children 

in their mother language, if it is not an official language of that state. 

Another example concerns medical treatment – a matter, which in this case, according to the court 

decision, falls within the scope of responsibility of both parents of the 12-years old girl. Her mother 

wished to have some of daughter’s completely healthy teeth extracted and replaced with implants 

for let’s say ‘beauty reasons’. Anyone who if familiar with legal practice knows, how difficult it is to 

enforce the right to object to such treatment. 

All these remarks, that apply to the facts concerning the administration of justice, have important 

legal consequences, because, as it follows from the Article 47.1. of the Brussels II bis Regulation: The 

enforcement procedure is governed by the law of the Member State of enforcement. Accordingly, the 

qualification of penalty payment as a procedural matter would amount to deny them an independent 

standing as a part of judgment to be enforced. 

Coming back to the case Bohez vs Wiertz it is important to note, that Belgian as well as Finnish law 

enable courts to impose penalty payment in order to ensure compliance with rights to access. 

However under the former it is the holder of these rights, which is a beneficiary of such payment, 

whilst under the latter, it is payable to the state. Accordingly, the immediate consequence of the 

procedural qualification of penalty payments would made them unenforceable under the Brussels II 

bis Regulation. The Court did not go so far, but pointed out the danger of distinguishing between 

access right as such and the penalty payment ensuring it for the purpose of the enforcement. 

Accordingly, it follows from the judgment, that: 

a penalty which the court of the Member State of origin that gave judgment on the merits with 

regard to rights of access has imposed in order to ensure the effectiveness of those rights — forms 

part of the same scheme of enforcement as the judgment concerning the rights of access that the 

penalty safeguards and the latter must therefore be declared enforceable in accordance with the 

rules laid down by Regulation No 2201/2003. (C-4/14, point 53) 

In other words, penalty payment is qualified not as procedural, but as substantial issue constituting a 

part of the access right, which is to be enforced under the Brussels II bis Regulation. 

However by solving the second qualification problem the Court finally arrived to the third one 

resulting from the difference between Belgian and Finnish law. Under the former the beneficiary of 
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the penalty payment does not have to apply to the court for a final determination of the amount of 

the penalty payment prior to it being enforced (C-4/14, point 55). Under the latter, which is, I believe, 

also a case of many other Member States, the beneficiary must ask the court to set the final amount 

of the penalty payment before being able to apply for enforcement thereof (C-4/14, point 55).  

The problem of such a difference was solved by application by analogy the rule established by the 

Article 49 of the Brussels I Regulation, that a foreign judgment which orders a periodic payment by 

way of a penalty is to be enforceable in the Member State in which enforcement is sought only if the 

amount of the payment has been finally determined by the courts of the Member State of origin. By 

the way, please note, that in the Article 55 of the recast Brussels I Regulation the word “periodical” 

has been omitted. Nevertheless, in the judgment discussed here, it was said, that only the court 

having jurisdiction to adjudicate on the rights of access can finally determine the amount of penalty 

payment. Accordingly, is for the beneficiary of the penalty payment to use the procedural remedies 

available in the Member State of origin to obtain a document quantifying the final amount of the 

penalty (C-4/14, point 60). 

In other words, even if under the law of the State of origin, the final determination of penalty 

payment is not necessary, it is however necessary to be enforceable elsewhere. 

Why I think this case was worth to be discussed here. I think that the Court’s reasoning is not only 

about penalty payment. I think, that this case allows to draw a kind of broader picture, un vue 

d’ensamble, if I may put it in French. 

It is clear that the enforcement is based on the principle of mutual trust. It clearly follows from the 

Court’s decision, that whatever must be adjudicated on parental responsibility, it must be done 

exclusively by the court who has jurisdiction on the merits, and not by the court of enforcement. 

However, the Court was aware of differences between legal systems of Member States and insisted 

on mechanism necessary to handle problems resulting thereof. What is important, it follows from 

the Court’s judgment, that, since competence to deal with merit of the case is shifted almost entirely 

to the court of origin, it is for the legal system of origin to deliver such decision, which is enforceable 

in another Member State. Somehow it shows the change of paradigm. Until now only some 

arbitrators felt themselves obliged to deliver awards, which were enforceable. Surely, arbitration is 

not litigation. However, perhaps it should be a duty of the court of origin, to take into account, that 

its judgment is going to have binding legal force, not only in that country, but also in any other 

Member State. Accordingly, the more trust is given to the courts from one Member State, the more 

responsible they are towards legal systems of the other Member States. 
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Let me finish my presentation with two concluding remarks. 

Firstly, there are many ways, how to make judgments from one Member State enforceable in the 

another Member State. Once upon a time it was a special procedure. It could be done with or 

without exequatur. We can even contemplate the European full faith and credit clause, as many 

scholars do. However, whatever option we choose, the judgment have to be technically enforceable, 

i.e. they must be able to be handled by authorities from different legal systems. 

Secondly, the problem is not only in courts. These are teachers, school or nursery directors and 

medical doctors, who have to deal with courts decisions. Whatever mechanism of enforcement you 

are contemplating to introduce, think of that kind of people. 


